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RECENT CASES. 

Change of Venue — Interest of Judge — Prejudice — Affidavit — In- 
formation and Belief — Appeal — Higgins et al. v. City of San Diego 
et al., 58 Pac. 700 (Cal.). — Water company had claim against city for use 
of plant, contingent on sufficient funds in treasury to pay claim, when 
accrued. Held, that interest of judge, who was taxpayer, was too remote to 
disqualify, though judgment might be foundation of a special tax; and in- 
terest being made a special ground of disqualification, cannot be alleged in 
support of bias; that (1) a controversy between city and water company, caus- 
ing feeling among taxpayers, including judges; (2) a controversy and ex- 
change in newspapers of threats between judge and water company; (3) 
censure in court of attorney of water company by judge, and resenting of 
statements in an affidavit by judge, do not show prejudice sufficient to dis- 
qualify the judge. Mere affidavit on information and belief, unattended by 
proof, is not sufficient to authorize change of venue. 

The Code of Civil Procedure of the State of California contains a pro- 
vision, now common in many States, that a judge interested in the litigation 
is disqualified from sitting. The present case, while recognizing that in 
accordance with American decisions, a judge who is a taxpayer possesses a 
definable, pecuniary interest, which will be affected directly by a judgment 
in an action for money damages against a city, yet gives new weight 
to the distinction which is the essence of the weight of American 
authority, his distinction is that if the affection of the pecuniary 
interest of the judge is contingent and dependent upon events subsequent 
to the rendition of the judgment, that the interest of the judge is too re- 
motely involved and too indirectly affected to create a disqualification. 
People v. Edmonds, 15 Barb. 531. In the present case the possibility was con- 
tingent, and as this supposed interest was alleged as a special ground, it 
was not considered in a second count alleging bias. The final clauses of the 
decision are well settled law, for in no instance has an affidavit on informa- 
tion and belief standing alone been creative of a change of venue. People v. 
McCauley, 1 Cal. 379. Nor has it ever been considered that censure of an 
attorney in court or ill feeling toward an attorney by the judge was theoreti- 
cally detrimental to the interests of the client. Yet in fact these would con- 
stitute a slight bias, and in the present case there was evidence of a most 
bitter persona! controversy between the water company officials and the 
judge previous to his elevation to the bench. The court relies too much 
on the innate integrity of a judge, and there seems to be no doubt but that 
a great injustice was done in not permitting a change of venue. 

Construction of Statute — Street Work— Second Assessment— 
Ede v. Cuneo et al., 58 Pac. Rep. 538 (Cal.).— Where it has been provided 
by statute, that whenever any suit to foreclose an assessment lien for street 
work has been defaulted by reason of some defect in said assessment * * * 
any person interested may within three months after final judgment apply 
to the superintendent of streets, and have another assessment issued in con- 
formity to law. Held, that superintendent has no authority to make second 
assessment for street work when plaintiffs failure to recover on first was 
not by any defect in assessment, but by reason of absence of a certificate of 
city engineer and of a record thereof. 

As the statute is of a remedial nature, it would seem where injustice 
would result, that even if the plaintiff were not within the very letter of the 



